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1 84 YALE LAW JOURNAL 

Intoxicating Liquors — License — Election — "Majority of Votes 
Cast."— McLaughlin v. Village of Rush City, 142 N. W. (Minn.), 713. 
— Held, that in determining under section 1533, Rev. Laws 1905, whether 
a majority of the votes cast at an election are in favor of or against 
license, all the ballots cast, including those which are blank, as well as 
those so indefinitely marked that the intention of the voter cannot be de- 
termined, must be included in the total vote. 

This decision concerns ballots legally cast but improperly marked and 
not ballots illegally cast but properly marked. The doctrine of this case 
has been followed in South Dakota, Ohio, and Minnesota. State ex rel. 
Clark, Atty. Gen. v. Stakke et al., 22 S. D., 228; Treat v. Morris, 25 S. D., 
15; Engart v. Trustees of Hanover Township, 25 Ohio St., 618; Lodoen 
v. City of Warren, 118 Minn., 371. In Engart v. Trustees of Hanover 
Township, a vote at a regular election was taken on the question of levy- 
ing a special tax authorized by statute. The number of ballots cast on the 
tax question was less than the number cast for town officers. The court 
held that a majority of the total number of ballots cast and not a majority 
of the number of ballots cast on the particular question was necessary for 
decision. Michigan appears to have adopted a different rule. At a 
special election on the question of license, seventy-one of the ballots were 
rejected because they were either blank or defective in marking. Held, 
that blank or rejected ballots must be deducted from the total vote, and 
that a majority of those remaining was sufficient to decide. Battle Creek 
Brewing Co. v. Board of Sup'rs of Calhoun Co., 166 Mich., 52, two judges 
dissenting; Atty. Gen. v. Board of Sup'rs of Genesee Co., 166 Mich., 61 ; 
Wightman v. Village of Tecumsch, 157 Mich., 326. These cases may be 
differentiated from the South Dakota and Minnesota cases on the ground 
that it was a special election in the former and a regular election in the 
latter. This does not appear to be a sound reason for distinction. On 
principle the decision of the principal case is sound. There seems to be 
no ground for holding a ballot imperfectly marked or not marked at all 
when cast by a legally authorized voter at any election, regular or special, 
and it should not be included in the total vote cast unless the statute ex- 
pressly provides the contrary. Marion County v. Robert Winkley, 29 
Kan., 36. 



Landlord and Tenant — Injuries from Defects to Guests of Lessee 
— Notice of Defect. — Glynn et al. v. Lyceum Theatre Co., 87 Atl. 
(Conn.), 796. — Held, that in an action against the lessor of a theatre for 
injury to a patron resulting from a defective seat, where there was no 
evidence of knowledge of the defect on the part of the lessor, and there 
was likewise no evidence of notice, or facts from which notice would be 
implied, on the part of the lessee, the lessor could not be held liable by 
virtue of his covenant to keep the premises in repair. 

A landlord is never bound to keep the leased premises in repair, in the 
absence of a covenant to do so, since in contemplation of law the tenant 
is considered as purchaser of the premises from the landlord for the 
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period covered by the lease. Galvin v. Beals, 187 Mass., 250; Akerly v. 
White, 58 Hun. (N. Y.), 362; Viterbo v. Friedlander, 120 U. S., 707. 
There is a distinction drawn between covenants to keep the premises in 
repair, and those in which the lessor agrees to keep them in a safe con- 
dition. See Miles v. Janvrin, 196 Mass., 431, 438. In covenants of the 
latter sort, no notice to the lessor is necessary. In the former, notice is 
necessary before the lessor is in default. Rumberg v. Cutler, 86 Conn., 8, 
10; Miles v. Janvrin, supra. After notice, the lessor's liability rests on 
his negligent failure to perform his contractual duty, or the performing of 
it in a negligent manner. Dustin v. Curtiss, 74 N. H., 266, 269. And 
breach of duty by the lessor cannot be predicated on the mere failure to 
perform. Marley v. Wheelright, Vj2 Mass., 532, 533; Towne v. Thompson, 
68 N. H., 317. In cases like the present there is no such bailment of the 
person into the hands of the lesse, which will make him liable as a com- 
mon carrier. Williams v. Park Ass'n, 128 Iowa, 32, 38; Hart v. Wash. 
Park, 157 111., 9. Hence the lessee was not an insurer of the safety of 
the theatre seats, but only assumed the duty of exercising reasonable care 
to have the seats in a reasonable safe condition for its guests . Turgeon v. 
Conn. Co., 84 Conn., 538; Sco field v. Wood, 170 Mass., 415; Nephler v. 
Woodward, 200 Mo., 179. In some jurisdictions it is held that the cove- 
nant of the landlord does not inure to the benefit of a stranger to the 
contract, and that no action will lie in tort for a breach of it. Frank v. 
Mandel, 76 N. Y. App. Div., 413 ; Davis v. Smith, 26 R. I., 129. But if 
the third party is in the premises at the invitation of the lessor, he can 
take advantage of such a contract to repair by the lessor. Clyne v. Helmer, 
61 N. J. L., 358, 368. But other courts hold the lessor on his covenant, 
if he negligently makes or fails to make repairs, to avoid circuity of action. 
Boyce v. Tallerman, 183 111., 115; City of Lowell v. Spaulding, 4 Cush. 
(Mass.), 277; Cheetham v. Hampson, 4 Durn. & East., 318. The principal 
case, holding that the lessor is not liable on his covenant unless he has 
knowledge of the necessity of repairs, or has received notice from the 
tenant, is clearly in harmony with the weight of authority. 



Mortgages — Absolute Deed as Mortgage — Evidence. — Mittlesteadt 
v. Johnson, 135 Pac, 214. — Held, the presumption is that an absolute deed, 
with or without a contemporaneous agreement for a resale, there being 
nothing on the face of the papers to show a contrary intent, is what it 
appears to be, and he who asserts that it should be given a contrary con- 
struction must show by clear and convincing evidence that a mortgage and 
not a sale with a right to repurchase was intended. 

The weight of authority is in accord with the case under discussion 
and holds that he who seeks to prove a deed absolute on its face to be a 
mortgage must prove the same by clear and convincing evidence. Cadman 
v. Peter, 118 U. S., 73; Coyle v. Davis, 116 U. S., 73; Horbach v. Hill, 112 
U. S., 144; Reeves v. Abercrombie, 108 Ala., 535; Williams v. Williams 
180 111., 361 ; Bowery Savings Bank v. Belt, 60 Hun. (N. Y.), 57; Snavely 
v. Pickle, 29 Gratt. (Va.), 27. The rule in England is the same. Town- 
shend v. Stangroom, 6 Ves. Jr., 328. When evidence is introduced it is 



